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INTEREST OF AMICI CURIAE

The American College of Obstetricians and Gynecologists (“ACOG”), the American
Medical Association (“AMA”), the American Academy of Family Physicians (“AAFP”), the
American Academy of Pediatrics (“AAP”), the American College of Physicians (“ACP”), the
National Hispanic Medical Association (“NHMA”), and the Society for Maternal-Fetal Medicine
(“SMFM”) submit this amicus curiae brief in support of Planned Parenthood South Atlantic,
Katherine Farris, M.D., Greenville Women’s Clinic, and Terry L. Buffkin, M.D. (collectively,
“Planned Parenthood South Atlantic et al.”).

ACOG is the nation’s leading group of physicians providing health care for women.

With more than 62,000 members, ACOG advocates for quality health care for women, maintains
the highest standards of clinical practice and continuing education of its members, promotes
patient education, and increases awareness among its members and the public of the changing
issues facing women’s health care. ACOG is committed to ensuring access to the full spectrum
of evidence-based quality reproductive health care, including abortion care. ACOG’s South
Carolina Section has over 900 members living and practicing in the state who, together with their
patients, are directly affected by laws restricting access to abortion care and other reproductive
health care. ACOG has appeared as amicus curiae in courts throughout the country. ACOG’s

briefs and medical practice guidelines have been cited by numerous authorities, including the



U.S. Supreme Court, as a leading provider of authoritative scientific data regarding childbirth
and abortion.*

The AMA is the largest professional association of physicians, residents, and medical
students in the United States. Additionally, through state and specialty medical societies and
other physician groups seated in the AMA’s House of Delegates, substantially all U.S.
physicians, residents, and medical students are represented in the AMA’s policymaking process.
The objectives of the AMA are to promote the art and science of medicine and the betterment of
public health. AMA members practice in all fields of medical specialization and in every state.
The AMA’s publications and amicus curiae briefs have been cited in cases implicating a variety
of medical questions in courts across the U.S., including the U.S. Supreme Court.

Founded in 1947, AAFP is one of the largest national medical organizations, representing
127,600 family physicians and medical students nationwide. AAFP seeks to improve the health
of patients, families, and communities by advocating for the health of the public and by
supporting its members in providing continuous comprehensive health care to all.

AAP is a professional medical organization dedicated to the health, safety, and well-

being of infants, children, adolescents, and young adults. Its membership is comprised of



including subspecialists in adolescent medicine. AAP is committed to advancing high quality
medical care for pregnant adolescents.

ACP is the largest medical specialty organization and the second-largest physician
membership society in the United States. ACP members include 160,000 internal medicine
physicians (internists), related subspecialists, and medical students. Internal medicine physicians
are specialists who apply scientific knowledge, clinical expertise, and compassion to the
preventive, diagnostic, and therapeutic care of adults across the spectrum from health to complex
illness. Internal medicine specialists treat many of the patients at greatest risk from COVID-19,
including the elderly and patients with pre-existing conditions such as diabetes, heart disease,
and asthma.

Established in 1994 in Washington, D.C., NHMA is a non-profit association representing
the interests of 50,000 licensed Hispanic physicians in the United States. The vision of the
organization is to be the national leader in improving the health of Hispanic populations. The
mission of the organization is to empower Hispanic physicians to lead efforts to improve the
health of Hispanic and other underserved populations in collaboration with Hispanic state
medical societies, residents, medical students, and other public and private sector partners.
NHMA remains steadfast in our unwavering commitment to bodily autonomy and privacy as
well as access to all reproductive health care including abortion.

SMFM, founded in 1977, is the medical professional society for maternal-fetal medicine
subspecialists, who are obstetricians with additional training in high-risk pregnancies. SMFM
represents more than 5,500 members, including 67 in South Carolina, who care for high-risk
pregnant people and provides education, promotes research, and engages in advocacy to advance

optimal and equitable perinatal outcomes for all people who desire and experience pregnancy.



SMFM and its members are dedicated to ensuring that all medically appropriate treatment

options are available for individuals experiencing a high-risk pregnancy.









ARGUMENT



Carolina Department of Health and Environmental Control recognizes, “[s]erious problems with

legal abortions are rare.”8






providers of essential reproductive health care by criminalizing the majority of abortions in the
state. The Six-Week Ban criminalizes providing abortions (i) without determining whether there
is a detectable “fetal heartbeat”*; or (ii) after a “fetal heartbeat” has been detected.?® There are
narrow exceptions to each prohibition, as addressed infra Part 111.B.

The Ban defines “fetal heartbeat” to mean “cardiac activity, or the steady and repetitive
rhythmic contraction of the fetal heart, within the gestational sac,”?* and the legislature made a
finding that “a fetal heartbeat begins at a biologically identifiable moment in time, normally
when the fetal heart is formed in the gestational sac.”?> From these statements, amici understand
that South Carolina believes its definition of “fetal heartbeat” includes the embryonic cardiac
activity that occurs as a result of electrical flickering of a portion of the embryonic tissue, which
typically is detectable at approximately six weeks’ gestation. However, this is inconsistent with
the medical community’s understanding of when during gestation a heartbeat becomes
detectable. As a matter of medical science, a true fetal heartbeat exists only after the chambers
of the heart have been developed and can be detected via ultrasound, which typically occurs
around 17-20 weeks’ gestation.?

Despite its misuse of medical terminology, amici understand that the legislature’s goal is
to prohibit abortion after approximately six weeks’ gestation. Although this purportedly allows

individuals to seek an abortion before approximately six weeks’ gestation, in practice, due to the

19 Sec. 44-41-650.

20 Sec. 44-41-680.

2 Sec. 44-41-610.

22 Sec. 2(5)-(6).

23 See ACOG Guide to Language and Abortion 1 (Mar. 2022).

10






decision about whether to continue the pregnancy before the six weeks’ gestation mark.?’ It
often takes time before patients who have decided they need to end their pregnancy can access
abortion care given the logistical and financial barriers many face, including health center wait
times as well as organizing funds, transportation, accommodation, childcare, and time off from
work.?® Moreover, before six weeks’ gestation, physicians cannot always confirm an
intrauterine pregnancy via ultrasound and therefore in some cases, may not be able to offer an

abortion.?

12



abortion or miscarriage),®> embryonic cardiac activity is a scientifically arbitrary point in
pregnancy. It does not by itself indicate whether a pregnancy will develop normally or end in a

live birth, and it certainly is not a sign of fetal viability.

1. By Prohibiting Abortions, the Ban Will Harm Pregnant Patients’ Health

The Six-Week Ban states that “the State of South Carolina has legitimate interests from

13



of these outcomes increases the likelihood of negative consequences to the patient’s physical and
psychological health that could be avoided if abortion were available.®

The Six-Week Ban has limited health-related exceptions for abortions “designed or
intended to prevent the death of the pregnant woman or to prevent the serious risk of a
substantial and irreversible impairment of a major bodily function of the pregnant woman,”% in
the case of an abortion performed after embryonic cardiac activity is detected; or in the case of a
“medical emergency” in the case of an abortion performed without first determining whether
fetal cardiac activity is detectable.®” But these narrow exceptions are vague and thus create risks
for clinicians. Moreover, they are inadequate to protect the health of pregnant patients as they do
not permit them to obtain an abortion in a wide range of circumstances that could risk substantial
harm to patients and yet do not fall within the narrow exceptions, as described infra Part I11.B.
The Six-Week Ban also excepts abortions after a fetal heartbeat is detected (1) if the pregnancy
is the result of rape or incest and the physician that performs the abortion reports the allegation
of rape or incest to the sheriff in the county in which the abortion was performed;® and (2) in the
case of a fetal anomaly, which is narrowly defined as “incompatible with sustaining life after

birth.”3° These exceptions are also Broi[D5 (9)]TJIEMC /Span /Spat/S-nwc7 -0.008 neP8uBr-2 (he)461 (r)-1 teci

14



A. The Ban Will Endanger the Physical and Psychological Health of Pregnant
Patients

Criminalizing safe abortions provided by a licensed clinician in the State of South
Carolina will likely result in delays in obtaining abortions. Typically, many delays in seeking an
abortion are caused by the patient’s lack of information about where to find abortion care.*® The
need to travel out of state and consider various states’ individual criminal and/or civil penalties
related to abortion is likely to further increase confusion for patients about where they can find
needed health care. In addition, almost a third of delays are caused by travel and procedure
costs.*! As of September 2022, South Carolinians receiving an abortion before 14 weeks’
gestation had to travel an average of 88 miles one-way, with that distance increasing to 108 miles
one-way for those receiving an abortion before 22 weeks’ gestation.*? With no in-state abortion
providers, those distances and associated procedure costs for South Carolinians seeking abortion
will very likely increase. And these distances will likely increase even further in light of similar
bans going into effect in neighboring states, including Georgia and Tennessee. Though the risk

of complications from abortion care overall remains exceedingly low, increasing gestational age

15






was 0.6 deaths per 100,000 procedures.*® A pregnant patient’s risk of death associated with
childbirth is approximately 14 times higher than any risk of death from an abortion.*

Continued pregnancy and childbirth also entail other substantial health risks for the
pregnant person. Even an uncomplicated pregnancy causes significant stress on the body and
involves physiological and anatomical changes. Moreover, continuing a pregnancy to term can
exacerbate underlying health conditions or cause new conditions. For example, approximately 6-
7% of pregnancies are complicated by gestational diabetes mellitus, a condition which frequently
leads to maternal and fetal complications, including developing diabetes later in life.5!
Preeclampsia, another relatively common complication, is a disorder associated with new-onset
hypertension that occurs most often after 20 weeks of gestation and can result in fluctuating
blood pressure, heart disease, liver issues, and seizures, among other conditions.5?

Labor and delivery are likewise not without significant risk, including those of
hemorrhage, placenta accreta spectrum (a potentially life-threatening complication that causes
the placenta to not detach at childbirth), hysterectomy, cervical laceration, and debilitating

postpartum pain, among others.>®* Approximately one in three people who give birth in the

49 Raymond & Grimes, The Comparative Safety of Legal Induced Abortion and Childbirth

in the United States, supra note 15, at 216.
%0 Id.

51 ACOG Practice Bulletin No. 190, Gestational Diabetes Mellitus (Feb. 2018, reaff’d
2019).

52
2020).

53 ACOG Practice Bulletin No. 183, Postpartum Hemorrhage (Oct. 2017, reaff’d 2019);
ACOG Obstetric Care Consensus, Placenta Accreta Spectrum (July 2012, reaff’d 2021); ACOG
Practice Bulletin No. 198, Prevention and Management of Obstetric Lacerations at Vaginal
Delivery (Sept. 2018, reaff’d 2022); ACOG, Clinical Consensus No. 1, Pharmacologic Stepwise
Multimodal Approach for Postpartum Pain Management (Sept. 2021).

ACOG Practice Bulletin No. 222, Gestational Hypertension and Preeclampsia (June

17



United States do so by cesarean delivery, a major surgical procedure that carries increased risk of
complications.>*

Evidence also suggests that pregnant people denied abortions because of gestational age
limits are more likely to experience negative psychological health outcomes—such as anxiety,

lower self-esteem, and lower life satisfaction—than those who obtained an abortion.

18



account whether patients experienced life-threatening or permanent impairment of a life-
sustaining organ during prior pregnancies. Any of these prior conditions can progress or reoccur
if abortion care is not available. Various complications that present danger to the health of the
pregnant patient also can directly affect fetal development and survival. For example, if a patient
experiences premature rupture of membranes and infection, preeclampsia, placental abruption,
and/or placenta accreta, that patient may be at risk of extensive blood loss, stroke, and/or septic
shock, all of which would negatively affect the fetus.

The Ban and its narrow exceptions are too vague to give clinicians workable guidance
about what procedures are permitted or prohibited, especially with respect to managing early
pregnancy loss. For example, incomplete miscarriages are commonly treated via uterine
aspiration, which is the same procedure as that used for the majority of abortions (other than
medication abortions).®” The Ban does not clearly state that miscarriage management is
permissible or protect clinicians that must use their medical judgment to determine the best
treatment plan and provide care in the moment. As another example, the Ban does not contain
an explicit exception for an ectopic pregnancy (which occurs when a fertilized egg implants and
grows in a location that cannot support the pregnancy). Ectopic pregnancies in any location are

life threatening and must be treated urgently through medication or surgery.%® The lack of clarity

57 Allen et al., Pain Relief for Obstetric and Gynecologic Ambulatory Procedures, 40
Obstetrics & Gynecology Clinics N. Am. 625, 632 (2013) (uterine aspiration is used for induced
abortion and treatment of miscarriages); Dennis et al., Barriers to and Facilitators of Moving
Miscarriage Management Out of the Operating Room, 47 Persp. on Sexual & Reprod. Health
141, 141, 143 (2015) (technical aspects of miscarriage management and induced abortion are the
same).

%8 ACOG,
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It is untenable to force pregnant patients to wait until their medical condition escalates to
the point that an abortion is necessary to prevent death or permanent impairment of a major
bodily function before being able to seek potentially life-saving medical care. Nor should
physicians be put in the impossible position of either letting a patient deteriorate until one of
these narrow exceptions is met or facing potential criminal punishment for providing medical
care in contravention of the Ban. Indeed, that impossible choice could cause some physicians to
second guess the necessity of critical abortion care until the pregnant patient has serious medical
complications or it is too late to save the pregnant patient’s life. The limited exceptions
described here indefensibly jeopardize patients’ health.

V. The Ban Will Hurt Rural, Minority, and Poor Patients the Most

The Ban will disproportionately impact people of color, those living in rural areas, and
those with limited economic resources. Amici are opposed to abortion policies that increase the
inequities that already plague the health care system in this country.>®

In South Carolina, 54% of patients who obtained abortions in 2019 were Black.®® In
addition, 75% of abortion patients nationwide have household incomes below 200% of the
federal poverty level.5! Patients with limited means and patients living in geographically remote
areas will be disproportionately affected by the closure of clinics, which requires them to travel

longer distances (and pay higher associated costs) to obtain safe, legal abortions. These travel

59 ACOG, Press Release: More Than 75 Health Care Organizations Release Joint
Statement in Opposition to Legislative Interference, supra note 3.

60 South Carolina Community Assessment Network, Pregnancy (1990-2019), South
Carolina Department of Health and Environmental Control, https://apps.dhec.sc.gov/Health/
scan/scan/pregnancy/input.aspx.

61 Jerman et al., Guttmacher Inst., Characteristics of U.S. Abortion Patients in 2014 and
Changes Since 2008 (2016).
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and procedure costs are compounded by the fact that other South Carolina laws create substantial
financial barriers to abortion care (e.g., limited coverage under insurance policies).®? This
impact of the Ban on low-income people will likely be particularly acute in South Carolina,
where nearly 14% of the population lived below the poverty line as of 2019.%3

The inequities continue after an abortion is denied. As explained supra Part I11.A,
forcing patients to continue pregnancy increases their risk of complications, and the risk of death
associated with childbirth is approximately 14-times higher than that associated with abortion.
Nationwide, Black patients’ pregnancy-related mortality rate is 3.2-3.5 times higher than that of
white patients, with significant disparities persisting even in areas with the lowest overall
mortality rates and among women with higher levels of education.®* Patients of color in South
Carolina are nearly 2.4 times more likely to die from pregnancy-related causes than white
patients,® making continuing an unwanted pregnancy to term disproportionately dangerous for
them. The Ban thus exacerbates inequities in maternal health and reproductive health care,

disproportionately harming the most vulnerable South Carolinians.

62
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V. The Ban Forces Clinicians To Make an Impossible Choice Between Upholding Their
Ethical Obligations and Following the Law

Abortion bans such as the one at issue in this case violate long-established and widely
accepted principles of medical ethics by: (1) substituting legislators’ opinions for a physician’s
individualized patient-centered counseling and creating an inherent conflict of interest between
patients and medical professionals; (2) asking medical professionals to violate the age-old
principles of beneficence and non-maleficence; and (3) requiring medical professionals to ignore
the ethical principle of respect for patient autonomy.

A. The Ban Undermines the Patient-Physician Relationship by Substituting

Flawed Legislative Judgment for a Physician’s Individualized Patient-Centered

Counseling and by Creating Conflicts of Interest Between Physicians and their
Patients

The patient-physician relationship is critical for the provision of safe and quality medical
care.®® At the core of this relationship is the ability to counsel frankly and confidentially about
important issues and concerns based on patients’ best medical interests, and with the best
available scientific evidence.®” ACOG’s Code of Professional Ethics states that “the welfare of
the patient must form the basis of all medical judgments” and that obstetrician-gynecologists
should “exercise all reasonable means to ensure that the most appropriate care is provided to the

patient.”®® Likewise, the AMA Code of Medical Ethics places on physicians the “ethical

66 ACOG, Statement of Policy, Legislative Interference with Patient Care, Medical

Decisions, and the Patient-Physician Relationship (May 2013, reaff’d and amended Aug. 2021)
(“ACOG, Legis. Policy Statement”).

67 AMA, Patient-Physician Relationships, Code of Medical Ethics Opinion 1.1.1 (“The
relationship between a patient and a physician is based on trust, which gives rise to physicians’
ethical responsibility to place patients” welfare above the physician’s own self-interest or
obligations to others, to use sound medical judgment on patients’ behalf, and to advocate for
their patients’ welfare.”).

68 ACOG, Code of Professional Ethics 2 (Dec. 2018).
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responsibility to place patients’ welfare above the physician’s own self-
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the risk posed by continuing the pregnancy does not rise to the standard set forth in the Ban’s
exceptions. The Ban thus forces physicians to choose between the ethical practice of medicine—
counseling and acting in their patients’ best interest—and obeying the law."*

B. The Ban Violates the Principles of Beneficence and Non-Maleficence

Beneficence, the obligation to promote the wellbeing of others, and non-maleficence, the
obligation to do no harm and cause no injury, have been the cornerstones of the medical
profession since the Hippocratic traditions nearly 2,500 years ago.’? Both of these principles
arise from the foundation of medical ethics which requires that the welfare of the patient forms
the basis of all medical decision-making.”

Obstetricians, gynecologists, and other clinicians providing abortion care respect these
ethical duties by engaging in patient-centered counseling, providing patients with information
about risks, benefits, and pregnancy options, and ultimately empowering patients to make a
decision informed by both medical science and their individual lived experiences.”

The Ban pits physicians’ interest against those of their patients. If a clinician concludes
that an abortion is medically advisable, the principles of beneficence and non-maleficence
require the physician to recommend that course of treatment. And if a patient decides that an

abortion is the best course of action, those principles require the physician to provide, or refer the

& Cf. AMA, Patient Rights, Code of Medical Ethics Opinion 1.1.3 (“Patients should be able
to expect that their physicians will provide guidance about what they consider the optimal course

25



patient for, that care. But the Ban, with its narrow medical exceptions, prohibits physicians from

providing that treatment and exposes physi
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